Yeshiva University, Cardozo School of Law

LARC @ Cardozo Law
CJCR Blog

Journal Blogs

11-22-2022

Keeping the Economy on Track: The Role of Mediation, Super
Mediation, and the National Mediation Board in Rail Labor
Disputes
Chelsea Hill
Cardozo Journal of Conflict Resolution, chill1@law.cardozo.yu.edu

Follow this and additional works at: https://larc.cardozo.yu.edu/cjcr-blog
Part of the Law Commons

Recommended Citation
Hill, Chelsea, "Keeping the Economy on Track: The Role of Mediation, Super Mediation, and the National
Mediation Board in Rail Labor Disputes" (2022). CJCR Blog. 45.
https://larc.cardozo.yu.edu/cjcr-blog/45

This Article is brought to you for free and open access by the Journal Blogs at LARC @ Cardozo Law. It has been
accepted for inclusion in CJCR Blog by an authorized administrator of LARC @ Cardozo Law. For more information,
please contact christine.george@yu.edu, ingrid.mattson@yu.edu.

KEEPING THE ECONOMY ON TRACK: THE ROLE OF MEDIATION, SUPER
MEDIATION, AND THE NATIONAL MEDIATION BOARD IN RAIL LABOR DISPUTES
Chelsea Hill

The threat of strike action by America’s railway workers in late summer 2022, in response
to an inability to agree to a new contract acceptable to both management and labor, 1 raised fears
of a national economic shutdown. 2 Although an agreement is pending ratification by rail union
membership,3 a potential rail strike in an already-fragile economy highlighted an inherent tension
in the way collective bargaining in the rail industry is governed under the Rail Labor Act (“RLA”). 4
The RLA established a procedure-heavy process with designated roles for multiple federal
government actors and an emphasis on mediation, establishing a new, independent executive
agency, tasked with handling rail labor disputes, called the National Mediation Board (“NMB”). 5
The most recent round of rail labor contract negotiations showcased the importance of the neutral
mediation stage and the NMB in preventing economic shutdown, while also underscoring the
politicization of rail negotiations under the RLA.
NMB-led mediation is a crucial stage in the multistep procedure created by the RLA.
Passed in 1926, the RLA aims to protect interstate commerce while ensuring workers’ bargaining
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rights.6 Under the RLA, collective bargaining agreements (“CBA”s) for rail workers remain in
place until both sides agree to a new CBA.7 If direct negotiations between management and unions
do not result in an agreement, parties may move into mediation through the NMB. 8 The NMB,
comprised of three board members appointed by the President and confirmed by the Senate, then
steps in and assigns a mediator. 9 Mediation under the RLA is compulsory but not binding, serving
to guide the parties towards mutual agreement. If the Board determines that agreement is unlikely
under mediated negotiations, or is petitioned to this affect by either party, the NMB makes a
“proffer” of binding arbitration, which both parties must agree to in order for arbitration to
commence.10 If a party does not agree to the proffer, the NMB releases the parties from mediation,
initiating a 30-day “cooling off” period, after which either party may engage in self-help.11 The
end of the 30 days is commonly known as the “strike deadline.” 12
Additional negotiations may be conducted under the guidance of the NMB during the
cooling off period, with added pressure to reach an agreement exerted by the looming strike
deadline.13 This stage is called “super mediation.” 14 If an agreement is not achieved through super
mediation, the NBM may recommend that the President convene a Presidential Emergency Board
(“PEB”) to issue recommendations through non-binding arbitration, with Congress potentially
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mandating the ultimate outcome through statute. 15 Mediation in the RLA reflects the heightened
emphasis that rail labor and management “exert every reasonable effort”16 to reach voluntary
agreements acceptable to both sides, necessitating fewer negotiations and decreasing the potential
for either party to disrupt the national economy through self-help in the future.
But the RLA process is not without criticism, particularly regarding the influence of
government and politics. 17 While politics and presidential intervention are not rare in private
sector labor negotiations, 18 the respective roles of the NMB—comprised of political
appointees19—the President, and Congress render political considerations highly significant in rail
bargaining. Much has been made, for example, about the impact a rail strike would have on this
November’s midterm elections. 20 Some industry commentators called the NMB’s decision to
release the parties from mediation after only three months politically motivated 21 because two
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left) [https://perma.cc/Z9WL-RDND].
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Efforts were clearly made to address the potential for politicization of the RLA process, with the three NMB
members prohibited from all belonging to the same political party. However, a simple quora is needed to conduct
business, meaning two members of the same party can act on behalf of the body. Nat’l Mediation Bd., supra note 7
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Board members are Democrats with labor backgrounds. 22 Whether or not one agrees with this
critique, it seems that the Administration’s pro-labor23 stance likely motivated the request for
release from mediation and refusal of binding arbitration in favor of the potential for PEB
recommendations, which have largely been agreed to by the parties. 24
Despite the inherent tension between neutrality and political pressures, the RLA has
remained in place for nearly one hundred years. The focus on mediation and mutual agreement,
even accounting for political pressure on the mediation process, seem to be a major reason for the
continued reliance on the statute, fostering acceptable outcomes for both sides while avoiding
drastic, risky measures like strikes or lockouts. Whether the RLA will be able to overcome
challenges posed by industry consolidation, 25 increased automation,26 and evolving demands on
the rail system,27 however, remains to be seen.
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